INDEX 
VOLUME 62 
1986-1987 


Published by The Notre Dame Law School 
© 1986-1987 by The University of Notre Dame 





THE NOTRE DAME REVIEW 1986-1987] 


FOREWORD 


Fick, Barbara j., Health in the Workplace 
EEO, a+ 5.59.46 444d d6eh URS bee HRRNA 6600.0-44065'0400008s0s 500000052 


LEAD ARTICLES—AUTHORS 


Ashford, Nicholas A., and Ayers, Christine, Changes and Opportunities in the Environ- 
ment for Technology Bargaining 

Beschle, Donald L., The Conservative as Liberal: The Religion Clauses, Liberal Neu- 
trality, and the Approach of Justice O’Connor 

Blakey, G. Robert, and Cessar, Scott D., Equitable Relief Under Civil RICO: Reflec- 
tions on Religious Technology Center v. Wollersheim: Will Civil RICO Be Effective 
Only Against White-Collar Crime? ..............:2cccceeeee eee eeeeeeeees 

Brodin, Mark S., Costs, Profits, and Equal Employment Opportunity 

Cecere, Michael S., and Rosen, Philip B., Legal Implications of Substance Abuse Test- 
ing in the Workplace 

Cook, Thomas S., Workers’ Compensation and Stress Claims: Remedial Intent and 
Restrictive Application 

Dessem, R. Lawrence, Congressional Standing to Sue: Whose Vote is This, Anyway? 

Hoyman, Michele, and Stallworth, Lamont, Suit Filing by Women: An Empirical Analy- 


Lepow, C. Garrison, Tax Policy for Lovers and Cynics: How Divorce Settlement Be- 
came the Last Tax Shelter in America 


Magnuson, Jay C., and Leviton, Gareth C., Policy Considerations in Corporate Crimi- 
nal Prosecutions After People v. Film Recovery Systems, Inc. .......6.60000008: 

McCall, James R., The Disaggregaton of Damages Requirement in Private Monopoli- 
zation Actions 


Rothstein, Mark A., Refusing to Employ Smokers: Good Public Health or Bad Public 


5 2s ce Apt ls Nae OS I sae Ac a atin Se Bk eK A Ase ta te en 

Shaffer, Thomas L., On Being a Professional Elder 

Stillman, Nina G., and Wheeler, John R., The Expansion of Occupational Safety and 
Health Law 

Suchanitkul, Sompong, A Multi-Dimensional Concept of Human Rights in Interna- 
tional Law 

Tyson, Patrick R., The Preemptive Effect of the OSHA Hazard Communication Stan- 
dard on State and Community Right to Know Laws 

Vogel, Joan, Containing Medical and Disability Costs by Cutting Unhealthy Employ- 
ees: Does Section 510 of ERISA Provide a Remedy? ..................+:: 

Zeidler, Wolfgang, The Federal Constitutional Court of the Federal Republic of Ger- 
many: Decisions on the Constitutionality of Legal Norms (With a Foreword by 
Donald P. Kommers) 


BOOK REVIEWS—AUTHORS 


Entin, Jonathan L., Lukas, Common Ground: A Turbulent Decade in the Lives of 
Three American Families 
Solender, Ellen K., Levy, Emergence of a Free Press 


NOTES 


Attorneys’ Fee Forfeiture Under the Comprehensive Forfeiture Act of 1984: Can 
We Protect Against Sham Transfers to Attorneys?................00000005 

The Automatic Companion Rule: A Bright Line Standard for the Terry Frisk of an 
Arrestee’s Companion 

The Automobile Inventory Search Exception: The Supreme Court Disregards 
Fourth Amendment Rights in Colorado v. Bertine—The States Must Protect the 
Motorist 

Chicago’s Linked Development Fund: The Legality of Imposing an Exaction Fee 
on Large-Scale Downtown Office Developments 





[Vol. 62:1083 INDEX 


Comparative Negligence and Dram Shop Laws: Does Buckley v. Pirolo Sound Last 
Call for Holding New Jersey Liquor Vendors Liable for the Torts of Intoxi- 
incsc a thicoacheneeied snnesane tnnid he ndaecawhawannhmmaaae 

The Continuing Validity of State Takeover Statutes—A Limited Third Generation 

Copyright Protection for Compilations of Fact: Does the Originality Standard Al- 
low Protection on the Basis of Industrious Collection? .................... 

Daniels, Davidson and the Unlearned Lesson of Parratt v. Taylor: Eliminating Simple 
Negligence as a Basis for Procedural Due Process Claims (If at First You Don’t 
Succeed, Overrule It) 

Drug Testing of Government Employees and the Fourth Amendment: The Need 
for a Reasonable Suspicion Standard 

The Emerging Law of Sexual Harassment: Relief Available to the Public Employee 

Federal Rule of Evidence 106: A Proposal to Return to the Common Law Doctrine 
of Completeness 

Has County Sanitation District (No. 2) v. Los Angeles County Employees Association Trashed 
the Traditional Prohibitions Upon Public Sector Strikes? .................- 


Implying a Statutory Right for Employers for the Return of Mistaken Overcontribu- 
tions to a Multiemployer-Employee Benefit Plan 


Judicial Approaches to the Ambiguous Request for Counsel Since Miranda v. An- 


The Physical Presence Basis of Personal Jurisdiction Ten Years After Shaffer v. Heit- 
ner: A Rule in Search of a Rationale 

Promoting the Integrity of Foster Family Relationships: Needed Statutory Protec- 
tions for Foster Parents 


Questions of Justice: U.S. Courts’ Powers of Inquiry Under Article 3(a) of the 
United States-United Kingdom Supplementary Extradition Treaty 


Raising a “Substantial Question”: The Key to Unlocking the Door Under the 1984 
Bail Reform Act 


Reconsideration of Pattern in Civil RICO Cases 
Social Science Statistics in the Courtroom: The Debate Resurfaces in McCleskey v. 


The Tax Reform Act of 1986: Simplification and the Future Viability of Accrual 
Taxation 


CASE COMMENTS 


Antitrust Law—Westman Commission Co. v. Hobart International, Inc.: Refusal to Find 
Per Se Illegal a Manufacturer’s Termination of a Distributor at the Behest of a 
Competing Distributor—A Trend Toward Abolishment of the Per Se Rule in 
BEE ee nee EET eee eee re ree eee oe 

Constitutional Law—American Civil Liberties Union v. City of Birmingham: Establish- 
ment Clause Scrutiny of a Nativity Scene Display 

Constitutional Law—Northwest Indian Cemetery Protective Association v. Peterson: Indian 
Religious Sites Prevail Over Public Land Development 

Constitutional Law—Universidad Central de Bayamon v. National Labor Relations Board: 
Jurisdiction Over Religious Colleges and Universities—The Need for Substan- 
tive Constitutional Analysis 

Tort Law—Barrett v. United States: Absolute Immunity Wrongfully Extended to As- 
sistant Attorney General Defending the State in a Civil Action 


BOOK NOTE 


Human Rights: From Rhetoric to Reality 





THE NOTRE DAME REVIEW 1986-1987] 


SUBJECT INDEX 


ANTITRUST 


The Disaggregaton of Damages Requirement in Private Monopolization Ac- 


Antitrust Law—Westman Commission Co. v. Hobart International, Inc.: Refusal to 
Find Per Se Illegal a Manufacturer’s Termination of a Distributor at the 
Behest of a Competing Distributor—A Trend Toward Abolishment of the 
Bee 


CIVIL PROCEDURE 


The Physical Presence Basis of Personal Jurisdiction Ten Years After Shaffer v. 
Heitner: A Rule in Search of a Rationale 


CONSTITUTIONAL LAW 


The Conservative as Liberal: The Religion Clauses, Liberal Neutrality, and the 
Approach of Justice O’Connor 

Congressional Standing to Sue: Whose Vote is This, Anyway? ............ 

Daniels, Davidson and the Unlearned Lesson of Parratt v. Taylor: Eliminating 
Simple Negligence as a Basis for Procedural Due Process Claims (If at 
First You Don’t Succeed, Overrule It) 

Constitutional Law—American Civil Liberties Union v. City of Birmingham: Estab- 
lishment Clause Scrutiny of a Nativity Scene Display 

Constitutional Law—Northwest Indian Cemetery Protective Association v. Peterson: In- 
dian Religious Sites Prevail Over Public Land Development 

Constitutional Law—Universidad Central de Bayamon v. National Labor Relations 
Board: Jurisdiction Over Religious Colleges and Universities—The Need 
for Substantive Constitutional Analysis 

Lukas, Common Ground: A Turbulent Decade in the Lives of Three American 
Families 

Levy, Emergence of a Free Press 


CONSTITUTIONAL LAW—FEDERAL REPUBLIC OF GERMANY 


The Federal Constitutional Court of the Federal Republic of Germany: Deci- 
sions on the Constitutionality of Legal Norms (With a Foreword by Donald P. 
Kommers) 


CRIMINAL LAW AND PROCEDURE 


Policy Considerations in Corporate Criminal Prosecutions After People v. Film 
TO OORT ETT CCE TET TTT Or 

The Automatic Companion Rule: A Bright Line Standard for the Terry Frisk of 
an Arrestee’s Companion 

The Automobile Inventory Search Exception: The Supreme Court Disregards 
Fourth Amendment Rights in Colorado v. Bertine—The States Must Protect 
the Motorist 

Judicial Approaches to the Ambiguous Request for Counsel Since Miranda v. 


Raising a “Substantial Question”: The Key to Unlocking the Door Under the 
1984 Bail Reform Act 


Social Science Statistics in the Courtroom: The Debate Resurfaces in \/cCleskey 
v. Kemp 





[Vol. 62:1083 
EVIDENCE 


Federal Rule of Evidence 106: A Proposal to Return to the Common Law Doc- 
trine of Completeness 


FAMILY LAW 


Promoting the Integrity of Foster Family Relationships: Needed Statutory Pro- 
tections for Foster Parents 


HEALTH IN THE WORKPLACE 


Changes and Opportunities in the Environment for Technology Bargaining 

Legal Implications of Substance Abuse Testing in the Workplace 

Workers’ Compensation and Stress Claims: Remedial Intent and Restrictive 
Application 

Foreword, Health in the Workplace 

Policy Considerations in Corporate Criminal Prosecutions After People v. Film 
EEE RR Eee eee oe ee oe ee eee rere 

Refusing to Employ Smokers: Good Public Health or Bad Public Policy? .. 

The Expansion of Occupational Safety and Health Law 

The Preemptive Effect of the OSHA Hazard Communication Standard on State 
and Community Right to Know Laws 

Containing Medical and Disability Costs by Cutting Unhealthy Employees: 
Does Section 510 of ERISA Provide a Remedy? ..................005. 

Drug Testing of Government Employees and the Fourth Amendment: The 
Need for a Reasonable Suspicion Standard 


HUMAN RIGHTS 


A Multi-Dimensional Concept of Human Rights in International Law 
Questions of Justice: U.S. Courts’ Powers of Inquiry Under Article 3(a) of the 

United States-United Kingdom Supplementary Extradition Treaty 
Human Rights: From Rhetoric to Reality 


INTELLECTUAL PROPERTY 


Copyright Protection for Compilations of Fact: Does the Originality Standard 
Allow Protection on the Basis of Industrious Collection? .............. 


LABOR LAW 


Changes and Opportunities in the Environment for Technology Bargaining 

Costs, Profits, and Equal Employment Opportunity 

Legal Implications of Substance Abuse Testing in the Workplace 

Workers’ Compensation and Stress Claims: Remedial Intent and Restrictive 
Application 

Suit Filing by Women: An Empirical Analysis 

Refusing to Employ Smokers: Good Public Health or Bad Public Policy? .. 

The Expansion of Occupational Safety and Health Law 

The Preemptive Effect of the OSHA Hazard Communication Standard on State 
and Community Right to Know Laws 

Containing Medical and Disability Costs by Cutting Unhealthy Employees: 
Does Section 510 of ERISA Provide a Remedy? .................00055 

Drug Testing of Government Employees and the Fourth Amendment: The 
Need for a Reasonable Suspicion Standard 

The Emerging Law of Sexual Harassment: Relief Available to the Public Em- 





1088 THE NOTRE DAME REVIEW 1986-1987] 


Has County Sanitation District (No. 2) v. Los Angeles County Employees Association 
Trashed the Traditional Prohibitions Upon Public Sector Strikes? ...... 

Implying a Statutory Right for Employers for the Return of Mistaken Overcon- 
tributions to a Multiemployer-Employee Benefit Plan 


LAND USE CONTROL 


Chicago’s Linked Development Fund: The Legality of Imposing an Exaction 
Fee on Large-Scale Downtown Office Developments 


LEGAL PROFESSION 


On Being a Professional Elder 


RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS 


Equitable Relief Under Civil RICO: Reflections on Religious Technology Center v. 
Wollersheim: Will Civil RICO Be Effective Only Against White-Collar 
CIE 6500s x a:den ania ns Reh) hanes been ed ehh ae ah «hele a eo eRe 

Attorneys’ Fee Forfeiture Under the Comprehensive Forfeiture Act of 1984: 
Can We Protect Against Sham Transfers to Attorneys? ............... 

Reconsideration of Pattern in Civil RICO Cases 


SECURITIES 


The Continuing Validity of State Takeover Statutes—A Limited Third Genera- 


TAXATION 


Tax Policy for Lovers and Cynics: How Divorce Settlement Became the Last 
Tax Shelter in America 

The Tax Reform Act of 1986: Simplification and the Future Viability of Ac- 
crual Taxation 


TORT LAW 


Comparative Negligence and Dram Shop Laws: Does Buckley v. Pirolo Sound 
Last Call for Holding New Jersey Liquor Vendors Liable for the Torts of 
Intoxicated Persons? 

Tort Law—Barrett v. United States: Absolute Immunity Wrongfully Extended 
to Assistant Attorney General Defending the State in a Civil Action .... 


435 


396 





